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A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

• Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event however, may a reply be timely filed 
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Any reply received by the Office later than three months after the mailing date of this communication, even if timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1.704(b). 

Status 

1 )M Responsive to communication(s) filed on 01 April 2004 . 
2a)n This action is FINAL. 2b)l3 This action is non-final. 

3) D Since this application is in condition for allowance except for fomnal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 1 1 , 453 O.G. 213. 

Disposition of Claims 

4) 13 Claim(s) 1-34 is/are pending in the application. 

4a) Of the above claim{s) 2-18 is/are withdrawn from consideration. 

5) 13 Claim(s) is/are allowed. 

6) n Claim(s) 1,19-34 is/are rejected. 

Clalm(s) is/are objected to. 

8) 0 Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) 0 The specification is objected to by the Examiner. 

10) 0 The drawing(s) filed on is/are: a)n accepted or b)n objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1.85(a). 
Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 

11) 0 The oath or declaration is objected to by the Examiner. Note the attached Office Action orfomi PTO-152. 

Priority under 35 U.S.C, § 119 
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1 .□ Certified copies of the priority documents have been received. 

2. n Certified copies of the priority documents have been received in Application No. . 
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application from the International Bureau (PCT Rule 17.2(a)). 
* See the attached detailed Office action for a list of the certified copies not received. 
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DETAILED ACTION 

This application is a continuation of application No. 10/243083 filed Sep. 13, 2002. Claim 1 is 
amended. Claims 2-18 is canceled, and new claims 19-34 are added. 

Double Patenting 

1. A rejection based on double patenting of the "same invention" type finds its support in 
the language of 35 U.S. C. 101 which states that "whoever invents or discovers any new and 
useful process ... may obtain a patent therefor ..." (Emphasis added). Thus, the term "same 
invention," in this context, means an invention drawn to identical subject matter. See Miller v. 
Eagle Mfg Co., 151 U.S. 186 (1894); In re Ockert, 245 F.2d 467, 1 14 USPQ 330 (CCPA 1957); 
and In re Vogel, All F.2d 438, 164 USPQ 619 (CCPA 1970). 

A statutory type (35 U.S. C. 101) double patenting rejection can be overcome by 
canceling or amending the conflicting claims so they are no longer coextensive in scope. The 
filing of a terminal disclaimer cannot overcome a double patenting rejection based upon 35 
U.S.C. 101, 

2. Claims 1, 19-34 are rejected under 35 U.S.C. 101 as claiming the same invention as that 
of claim 1 of prior U.S. Patent No. 6745339. This is a double patenting rejection. 

3. As per claim 1 of present apphcation teaches limitations pertain to a method comprising: 
evaluating at least one measured wait time associated with at least one user interface event in 
relation to a desired level of fault tolerance associated with an application executing in a system. 
This limitation is taught in claim 1 of the cited patent at col. 13, lines 62-65. Limitations pertain 
to dynamically selecting use of one of a plurality of fault tolerance schemes to improve user 
perceived performance of the system is taught by the cited patent at col. 14, lines 11-14. 

4. As per claim 19, Limitations pertain to dynamically selecting use of the one fault tolerant 
scheme to each other is taught in claim 1 of the cited patent at col. 14, lines 6-9. 

5. As per claim 20, Limitations pertain to comparing the at least one measured wait time to 
a predetermined threshold is taught in claim 3. 
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6. As per claim 2 1 , Limitations pertain to comparing the at least one measured wait time 
comprises comparing a mean of the at least one measured wait time to a wait time threshold is 
taught in claim 4. 

7. As per claim 23, Limitations pertain to wait time threshold is taught in claim 3. 

8. As per claim 24, Limitations pertain to wait time threshold is taught in claim 4. 

9. As per claim 25, Limitations pertain to measured wait time is taught in claim 1, col. 13, 
lines 63-65. 

10. As per claim 26, Limitations pertain to system is a distributed system is taught in claim 1, 
col 13, lines 59-60. 

11. As per claims 27 & 30, Limitations pertain to evaluating at least one measured wait time 

in a system is taught in claim 15, col. 15, lines 21-23. Limitations pertain to dynamically 

selecting use of one of the system is taught in claim 15, col 16, lines 1-5. 

12. As per claim 28, Limitations pertain to dynamically selecting use of the other fault 

tolerant scheme is based on improving one of more with respect to each other is 

aught in claim 15, col. 15, lines 34-37. 

13. As per claim 29, Limitations pertain to one measured wait time con^rises one of 
communication time, service time and a fault tolerance time is aught in claim 15, col. 15, lines 
21-23. 

14. As per claim 31, Limitations pertain to determining a mean of at least one measured wait 
time conqjrises one of communication time, service time and a fault tolerance time is aught in 
claim 15, col. 15, lines 25-27. 

15. As per claims 32 & 33, Cited patent claims 1 & 15 teach the limitations in these claims. 
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16. As per claim 34, Cited patent claim 34 teaches the limitations in this claims. 

Claim Rejections - 35 USC §102 

17. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that form the 

basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(e) the invention was described in a patent granted on an application for patent by another filed in the United 
States before the invention thereof by the applicant for patent, or on an international application by another who 
has fulfilled the requirements of paragraphs (1), (2), and (4) of section 371(c) of this title before the invention 
thereof by the applicant for patent. 

The changes made to 35 U.S. C, 102(e) by the American Inventors Protection Act of 1999 
(AIPA) and the Intellectual Property and High Technology Technical Amendments Act of 2002 
do not apply when the reference is a U.S. patent resulting directly or indirectly from an 
international application filed before November 29, 2000. Therefore, the prior art date of the 
reference is determined under 35 U.S.C. 102(e) prior to the amendment by the AIPA (pre-AIPA 
35 U.S.C. 102(e)). 

18. Claims 1,19, 20, 25-34 are rejected under 35 U.S.C. 102(e) as being anticipated by 
D'Souza (U.S. Patent number 6446218). 

19. As per claims 1, 3 1 & 32, D'Souza teaches (col. 7, lines 27-30) ascertaining a fault 
tolerance level associated with the software program, with the ascertaining being ascertained by 
examining the status of the software modules running on the first plurality of computers, and 
determining if the fauU tolerance level is below a predefined acceptable fault tolerance level. He 
also teaches (col. 7, lines 38-42) that if the first suitable computer is available, the method fiirther 
includes loading the another module of the software program on the first suitable computer. 
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20. As per claim 19, He teaches (col. 7, lines 45-46) routing the transaction requests 
pertaining to the software program, to the first suitable computer after the registering. He thus 
teaches limitations pertain to dynamically selecting use of the one fauk tolerant scheme. 

21. As per claim 20, He teaches (col. 7, lines 30-32) that if the fault tolerance level is below 
the predefined acceptable fault tolerance level, the method also includes searching for a first 
suitable computer among the first plurality of computers to load another module of the software 
program. 

22. As per claim 25, D'Souza teaches (col. 7, lines 27-30) ascertaining a fault tolerance level 
associated with the software program, with the ascertaining being ascertained by examining the 
status of the software modules running on the first plurality of computers, and determining if the 
fault tolerance level is below a predefined acceptable fault tolerance level. 

23. As per claim 26, He teaches (col. 7, lines 1-4) a software program implementation on 
computers of a cluster in a clustered computer system. 

24. As per claims 27, 30 & 33, D'Souza teaches (col. 7, lines 27-30) ascertaining a fault 
tolerance level associated with the software program, with the ascertaining being ascertained by 
examining the status of the software modules running on the first plurality of computers, and 
determining if the fault tolerance level is below a predefined acceptable fault tolerance level He 
also teaches (col. 7, lines 38-42) that if the first suitable computer is available, the method fiirther 
includes loading the another module of the software program on the first suitable computer. 

25. As per claim 28, He teaches (col. 7, Unes 45-46) routing the transaction requests 
pertaining to the software program, to the first suitable computer after the registering. He thus 
teaches limitations pertain to dynamically selecting use of the one fault tolerant scheme. 
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26. As per claim 29, D'Souza teaches (col. 7, lines 27-30) ascertaining a fault tolerance level 
associated with the software program, with the ascertaining being ascertained by examining the 
status of the software modules running on the first plurality of computers, and determining if the 
fault tolerance level is below a predefined acceptable fault tolerance level. 

Allowable Subject Matter 

27. Claim 34 is allowed 

28. Claims 21-24 are objected to as being dependent upon a rejected base claim, but would 
be allowable if rewritten in independent form including all of the limitations of the base claim 
and any intervening claims. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Nadeem Iqbal whose telephone number is (571)-272-3659. The 
examiner can normally be reached on M-F (8:00-5:30) First Friday Off 

If attempts to reach the examiner by telephone are unsuccessfiil, the examiner's 
supervisor, Baderman Scott can be reached on (571)-272-3644. The fax phone number for the 
organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding the status of an application may be obtained from the Patent 
Application Information Retrieval (PAIR) system. Status information for published applications 
may be obtained from either Private PAIR or Public PAIR. Status information for unpublished 
applications is available through Private PAIR only. For more information about the PAIR 
system, see http://pair-direct.uspto.gov. Should you have questions on access to the Private PAIR 
system, contact the Electronic Business Center (EBC) at 866-21 7-9 197j|(toll- free). 
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